
COVID-19, FORCE MAJEURE AND THE WORKPLACE. 
 
In our previous Newsletter, “COVID-19 PANDEMIC AND EXISTING LEGAL 
AGREEMENTS” (http://www.adewaleadeniji.com/2020/04/11/covid-19-pandemic-
existing-legal-agreements/), we explored the impact of the on-going covid-19 
pandemic on business contracts, without exploring its effect on employment 
relationships. That is the focus of this Newsletter. 
 
Since governments all over the world began shutting down the streets to curb the 
spread of the contagion, travel restrictions, work from home directives, even 
mandatory closures has meant a change in scenario for employers of labour. And this 
has begun to impact many employers, which will lead to major business disruptions or 
closures; and force them to make tough decisions about hiring, layoffs, and 
compensation. 
 
Add to this mix the fact that some of the decisions that employers would have to make 
would certainly contradict written employment contracts and collective bargaining 
agreements that contain “force majeure” clauses that excuse performance if certain 
events should occur.  We had defined force majeure in our previous Newsletter as “an 
event, effect or circumstance that can neither be anticipated, foreseeable nor 
controlled by the parties and which prevents a party from fulfilling his/her/its obligations 
under a contract, as such performance becomes impossible”   
 
Drawing from previous experience the world over, the frequency of force majeure 
clauses varies by industry.  After Hurricane Katrina, for example in the United States 
of America, for the healthcare industry, force majeure clauses became more common 
in employment agreements. And in the face of this covid-19 pandemic it is anticipated 
that other industries may follow suit. 
 
Where does this now leave employers of labour? 
 
The question that will engage the mind of many an employer is whether COVID-19 
allows them to invoke the force majeure clauses in their employment contracts to 
excuse their inability to perform their contractual obligations.  Well, it depends. What 
does the fine print of those contracts say? The devil is usually in the details.   
 
First off, employers should closely examine the language and scope of the contract 
because not all force majeure clauses are created equal. Do these contracts 
specifically mention “contagion”, “pandemic,” “epidemic,” or “outbreak of disease” as 
force majeure events? Or just general force majeure clauses that refer to “Acts of God” 
or “events which are outside of the parties’ control”? Because the implication for 
litigation will be high as employers struggle to keep their contractual obligations to their 
staff members. There is therefore little doubt that the question whether COVID-19 
qualifies as force majeure will dominate many litigation battles that may arise. 
 
Second, even if an employment contract clearly contemplates an epidemic or a 
pandemic such as COVID-19, as a force majeure event, there are still other issues 
that employers need to examine:  
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(a) whether the employment contract (or applicable state law) imposes an 
obligation on the party invoking the force majeure event to timely notify the 
other party of its inability to perform under the contract. For example, collective 
bargaining agreements may include notice provisions that require employers 
to provide the union with timely notice of the employer’s inability to perform 
under the contract as a condition of being able to rely on the clause. 
 

(b) whether the force majeure provision excuses the employer’s nonperformance 
completely, or only during the pendency of the force majeure event. For 
instance, if an employer has made an employment offer to a prospective 
employee but the business has stopped operating due to on-going quarantine 
order (See https://covid19.ncdc.gov.ng/resource/COVID-
19_REGULATIONS_2020_20200330214102.pdf for example), the employer 
should consider whether the force majeure provision allows the employer to 
withdraw the offer entirely or simply delay the commencement date of the new 
employee until the business can resume operations. 
 

Third, an employer may still be duty bound to mitigate the impact that COVID-19 has 
on its ability to perform under the employment contract, even while seeking to rely 
upon a force majeure clause. In fact, the contract may even delineate what mitigation 
steps the employer should take.  For example, many employers have attempted to 
mitigate the effects of stay at home orders by allowing employees to work from home. 
{This directive of itself may be subject to abuse and its attendant consequences for 
employers. For example, when does work day now begin and end? How would 
contract staff be impacted, or outsourced staff? What happens if the employee is 
unable to join an online meeting for example, or meet a deadline as a result of the 
illness of a family member?}  
 
Even where no express force majeure clause exists to excuse nonperformance, the 
common law doctrines of frustration of contract may fill that void.  See our Newsletter 
titled “COVID-19 PANDEMIC AND EXISTING LEGAL AGREEMENTS”.  
 
Conclusion. 
 
In essence, employers should as a matter of urgency, incorporate the lessons learned 
from COVID-19 crisis in their employment contracts going forward. Force majeure 
clauses are sometimes thrown in as a matter of course without a proper and full 
consideration of its potential consequences. Employers should consider clarifying any 
vague or ambiguous force majeure clauses and ensure that contagions, pandemics, 
epidemics, and other outbreaks of disease are specifically carved out as force majeure 
events. This is because general force majeure clauses that do not specifically include 
contagions, pandemics, epidemics and other outbreaks of disease in their definitions 
may not provide protection during any such future occurrences if courts find that such 
events have now become foreseeable!   
 
It is equally important for employers to think about the contractual remedies that would 
be available to the parties if a force majeure event should occur.  For example, 
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employers should consider whether to include liquidated damages remedies in the 
event that a force majeure event requires termination of an employee’s contract, or 
reward to the employer where a contractor or agent with an outsourcing contract is 
unable to fulfil its obligations. This will automatically limit what quantum of 
compensation a sacked employee can get from the National Industrial Court, for 
example; or narrow the issues of claim by an employer against its outsourcing agent.  
 
Perhaps one of the most important takeaways from COVID-19 is for employers to now 
begin to prioritize contingency planning and develop business continuity plans.  
 
Adequately preparing for business disruptions in this way may obviate the need for 
some employers to invoke force majeure clauses at all. 
 
Chief Adewale Adeniji, FCIArb. 
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